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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 



THE ABI JAOUDI AND AZAR 
TRADING CORPORATION, et ah, 

Plaintiff, 



CIGNA WORLDWIDE INSURANCE 
COMPANY, et ah, 

Defendants. 



91-CV-6785 



STATEMENT OF INTEREST 
OF THE UNITED STATES OF AMERICA 

Pursuant to 28 U.S. C. §517,' the United States respectfully submits this Statement of Interest 

to convey to the Court the United States's views regarding Respondents' immunity from suit. As 

set forth more fully herein, the United States suggests that Respondents Josie Senesie and Foday 

Sesay, the past and current Insurance Commissioners for the Republic of Liberia, are immune from 

suit to the extent the Court finds that, under Liberian law, they acted in their official capacities when 

they took the acts that are the basis for Defendant's contempt motion against them. Conversely, 

Senesie and Sesay are not entitled to immunity to the extent the Court finds that, under Liberian law, 

either or both of these acts were taken solely in their capacities as representatives of an estate and 

thus outside of their official capacities. To the extent the claims against Respondent Samuel Lohman 

arise from his conduct on behalf of Senesie when Senesie was acting as a court-appointed receiver, 

any immunity to which Lohman is entitled derives from and cannot exceed the immunity to which 



1 28 U.S.C. § 517 provides that "any officer of the Department of Justice[] may be sent by 
the Attorney General to any State or district in the United States to attend to the interests of the 
United States in a suit pending in a court of the United States." 
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Senesie is entitled for such acts as were taken in his official capacity. The various principles that 
underlie the foreign official immunity doctrine and the United States 's views in this case are set forth 
below. 

Factual and Procedural Background 

In 1984, CIGNA Worldwide Insurance Company ("CIGNA" or "CWW") began conducting 
business as an alien insurer in Liberia. In 1 99 1 , a Liberian company, Abi Jaoubi & Azar Trading Co. 
(' AJA"), and other insureds brought suit against CWW before this Court, claiming that CWW had 
breached insurance contracts by denying coverage for property damage resulting from the Liberian 
civil war. Although a jury initially ruled for the plaintiffs, the Court entered judgment 
notwithstanding the verdict in favor of CWW, holding that, as a matter of law, the political 
turbulence in Liberia fell within the war risk exclusion provisions in the relevant insurance policies. 
The Third Circuit upheld this ruling. See Younis Bros. & Co. v. CIGNA Worldwide Ins. Co. , 899 
F. Supp. 1385, 1393 (E.D. Pa. 1995), affd , 91 F.3d 13 (3d Cir. 1996). 

In May 1998, AJA brought another suit against CWW raising similar claims, this time in the 
Civil Law Court of Liberia. CWW moved to dismiss and for summary judgment, arguing that the 
principle of res judicata barred relitigation of the claim decided by this Court. The Liberian court 
denied the motions, finding that this Court's judgment was not entitled to full faith and credit in 
Liberia on the ground that judgments notwithstanding the verdict conflict with the absolute right to 
a trial by jury under Liberian law. CWW subsequently instructed its counsel to refuse to participate 
in the Liberian trial. In October 2000, the jury found for AJA, and the Liberian court entered a 
judgment of approximately $66 million, plus interest at 6% per year, against CWW. Final Judgment, 
Abi Jaoudi &Azar Trading Corp. v. CIGNA Worldwide Ins. Co. , Liber. Civ. Law Ct, 6th Jud. Cir. 
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(Oct. 4, 2000), Ex. 6 to Def.'s Emerg. Mot. for Contempt (Nov. 18, 2008), Dkt. No. 174-10. 

In April 2001, CWW sought and received an anti-suit injunction from this Court, which 
provides as follows: 

[AJA] and Younis Brothers & Co., Inc. are prohibited and enjoined from initiating, 
maintaining, continuing or taking any actions that conflict with, constitute an attack 
upon, or seek to nullify this Court's final order dated September 15, 1995, and the 
judgment entered pursuant thereto. Additionally, [AJA] is prohibited and enjoined 
from taking any action to enforce in any jurisdiction the Liberian judgment against 
defendant CIGNA dated October 4, 2000. 

Younis Bros. & Co., Inc. v. CIGNA Worldwide Ins. Co. , 167 F. Supp. 2d 743, 747 (E.D. Pa. 2001). 

In April 2002, the Liberian court responded by issuing an anti-suit injunction of its own. 

Specifically, the Liberian court's order, inter alia , (i) declares the final judgment against CWW valid 

and enforceable, (ii) declares this Court's anti-suit injunction to be a direct affront to the Liberian 

court, (iii) orders that any monetary fine assessed by this Court against AJA or any person acting on 

its behalf to enforce the judgment shall automatically be added to the judgment against CWW, and 

(iv) declares that anyone who takes any action to deter or prohibit the enforcement of the final 

judgment against CWW is guilty of contempt of the Liberian court. Ruling on Bill of Info, at 4-5, 

Abi Jaoudi &Azar Trading Corp. v. CIGNA Worldwide Ins. Co. , Liber. Civ. Law Ct, 6th Jud. Cir. 

(Apr. 22, 2002), Ex. 3 to Resp. Lohman's Opp. to Def. 's Emerg. Mot. for Contempt (Dec. 15, 2008), 

Dkt. No. 189. 

Also in April 2002, the Liberian government set up a commission to investigate allegations 
of widespread violations of Liberian insurance laws by foreign insurers. In 2007, Liberia's Minister 
of Justice petitioned the Liberian Civil Law Court to appoint the Liberian Insurance Commissioner, 
Respondent Josie Senesie, as receiver over the assets and affairs of CWW's Liberian branch, on the 
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ground that CWW had failed to comply with several provisions of Liberian insurance law. The 
Minister of Justice's petition was filed pursuant to Section 5.13 of the Insurance Law of Liberia 
(1973), which provides as follows: "The Minister of Justice, at the request of the Commissioner [of 
Insurance], may apply to a court of competent jurisdiction on notice for an order appointing the 
Commissioner as a receiver and directing him to liquidate the business of a domestic insurer or the 
Liberian branch of an alien insurer . . . ." Under Liberian law, only the Commissioner of Insurance 
may be appointed as a receiver to liquidate an insurance company doing business in Liberia. Id. 

By order dated April 24, 2007, the Liberian court granted the Minister of Justice's petition 
and appointed Senesie as receiver of the estate of CWW's Liberian branch. The court authorized 
Senesie in that capacity "to initiate, prosecute and continue the prosecution of any and all legal or 
arbitral proceedings (either in the name of the Receiver or in the name of the Debtor), whether before 
Courts or arbitral tribunals seated in Liberia or abroad, and to defend all proceedings now pending 
or hereafter instituted with respect to the Debtor, the property or the Receiver, and to settle or 
compromise any such proceedings." Final Judgment Appointing Comm'r of Ins. as Receiver of and 
to Liquidate CIGNA Worldwide Ins. Co. 's Liberian Branch f 3(h), In re CIGNA Worldwide Ins. Co. , 
Liber. Civ. Law Ct, 6th Jud. Cir. (Apr. 24, 2007), Ex. 3 to Aff of the Hon. Josie Senesie (Oct. 11, 
2010), Dkt. No. 224. The Liberian court order appointing Senesie to be the estate's receiver also 
provides that "no proceeding or enforcement process in any court or tribunal . . . shall be commenced 
or continued against the Receiver except with the written consent of the Receiver or with leave of 
this Court." Id. 17. 

According to Respondent Samuel Lohman, Senesie retained him as counsel on the same day 
Senesie was appointed receiver. Aff. of Samuel M. Lohman, Esq. If 19 (Dec. 14, 2008), Ex. 1 to 

4 



Case 2:91 -cv-06785-PD Document 290 Filed 1 2/05/1 1 Page 5 of 1 6 



Resp. Lohman's Opp. to Def.'s Emerg. Mot. for Contempt (Dec. 15, 2008), Dkt. No. 189-3. 
Lohman is an American citizen and a member of the Oregon bar residing in Switzerland. Lohman 
had previously represented AJA and, in that capacity, had unsuccessfully sought to collect on the 
Liberian judgment against CWW. See Letter from Samuel Lohman to CWW and ACE (Apr. 18, 
2006), Ex. 10 to Def.'s Emerg. Mot. for Contempt (Nov. 18, 2008), Dkt. No. 174-14. 

As part of the liquidation proceedings, Senesie solicited proofs of claims against CWW's 
Liberian branch. Two such claims were submitted, both of which were based on Liberian court 
judgments against CIGNA — the one in favor of AJA and another in favor of 22 other judgment 
creditors. Senesie recognized the claims and, based upon his recommendation, the Liberian court 
in August 2007 fixed the liabilities of CIGNA' s Liberian branch at approximately $ 126 million, the 
sum of the value of the two Liberian judgments. Order Fixing Liabilities of the Estate of CIGNA 
Worldwide Ins. Co.'s Liberian Branch, In re the Liberian Branch of CIGNA Worldwide Ins. Co. , 
Liber. Civ. Law Ct, 6th Jud. Cir. (Aug. 22, 2007), Ex. 17 to Def. 's Emerg. Mot. for Contempt (Nov. 
18, 2008), Dkt. No. 174-24. A few days later, the Liberian court also issued a formal request for 
judicial assistance to the Grand Court of the Cayman Islands, asking that court to recognize the 
power of the court-appointed receiver to commence an action in the name of CWW's Liberian 
branch against ACE, Ltd. ("ACE"), a then-Cayman Islands company that had been assigned CWW's 
Liberia-related assets and liabilities in 1999. Request for Judicial Assistance, In re the Liberian 
Branch of CIGNA Worldwide Ins. Co. , Liber. Civ. Law Ct., 6th Jud. Cir. (Aug. 28, 2007), Ex. 18 
to Def.'s Emerg. Mot. for Contempt (Nov. 18, 2008), Dkt. No. 174-25. In August 2008, Senesie 
brought such a suit in the Cayman Islands, claiming that ACE was contractually obligated to satisfy 
the liabilities of CIGNA' s Liberian branch. Statement of Claim, CIGNA Worldwide Ins. Co. v. ACE 
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Ltd. , Grand Ct. of the Cayman Islands, Cause No. 329 of 2008 (Aug. 20, 2008), Ex. 15 to Def's 
Emerg. Mot. for Contempt (Nov. 18, 2008), Dkt. No. 174-22. Lohman was a member of the legal 
team assisting Senesie with the Cayman Islands suit. Aff of Samuel M. Lohman, Esq. If 19 (Dec. 
14, 2008), Ex. 1 to Resp. Lohman's Opp. to Def's Emerg. Mot. for Contempt (Dec. 15, 2008), Dkt. 
No. 189-3. 

In November 2008, CWW filed an emergency motion for contempt with this Court against 
AJA, Senesie, Lohman, and others for violating the 2001 anti-suit injunction. 2 Def's Emerg. Mot. 
for Contempt (Nov. 18, 2008), Dkt. No. 174. Specifically, the motion alleges that Senesie aided and 
abetted AJA's violation of the anti-suit injunction by recognizing AJA's proof of claim based on its 
Liberian judgment and by commencing the suit in the Cayman Islands to enforce AJA's Liberian 
judgment. Def's Mem. of Law in Support of Mot. for Contempt 23 (Nov. 18, 2008), Dkt. No. 174- 
4. The motion also seeks to have Lohman held in contempt based on both his efforts to collect on 
the Liberian judgment when he represented AJA and his participation in the Cayman Islands action 
as one of Senesie's lawyers. Id at 20-23. 

Senesie and Lohman challenged service and jurisdiction, while AJA and the other 
respondents did not respond to the motion. 3 On January 12, 2009, the Court rejected Senesie and 

2 In November 2008, CWW also filed an action for declaratory and injunctive relief 
against Senesie in the Delaware Court of Chancery. In that action, CWW seeks a declaration that 
Senesie did not have authority to commence the Cayman Islands action in the name of CWW's 
Liberian branch and an injunction requiring him to terminate the Cayman Islands litigation. See 
CIGNA Worldwide Ins. Co. v. Senesie , Complaint, No. 4171-VCL (Del. Ch. Nov. 19, 2008). 

3 Senesie and Lohman also argued that the acts at issue were taken in their official 
capacities. See Aff. of Expert Witness N. Oswald Tweh at ]f 29 (Dec. 12, 2008), Ex. 3 to Resp. 
Senesie's Opp. to Def's Emerg. Mot. for Contempt (Dec. 15, 2008), Dkt. No. 190 (noting that, 
in his opinion, "under the law of Liberia, the Honorable Josie Senesie, acting as Receiver over 

(continued...) 



6 



Case 2:91 -cv-06785-PD Document 290 Filed 1 2/05/1 1 Page 7 of 1 6 



Lohman's objections. In finding personal jurisdiction over Senesie and Lohman, the Court relied 
on cases holding that "minimum contacts exist where one has actively aided and abetted a party in 
violating a court order" and found that, for the purposes of jurisdiction, Senesie and Lohman may 
be considered aiders and abettors of AJA. See Abi Jaoudi & Azar Trading Corp. v. CIGNA 
Worldwide Ins. Co. , No. 2:91cv6785, 2009 WL 80293, at *1 (E.D. Pa. Jan. 12, 2009). The Court 
also ruled that both had been properly served and that, assuming the Foreign Sovereign Immunities 
Act ("FSIA"), 28 U.S. C. § 1602 et seq. , applied to claims against individuals, the matter fell within 
the statute's commercial activities exception. Id. at * 1-2. Senesie and Lohman appealed this ruling, 
and the district court proceeding — as well as the Cayman Islands action — was stayed pending appeal. 
See Amended Consent Order (Feb. 9, 2009), Dkt. No. 212. 

In October 2009, while the appeal was pending, Senesie retired as Liberia's Insurance 
Commissioner and his successor, Foday Sesay, became receiver over CWW's Liberian operations 
in accordance with Liberian law. 4 In recognizing that Sesay succeeded Senesie as receiver by virtue 
of his appointment to the office of Insurance Commissioner, the Liberian court declared that "given 
the statutory responsibility and powers of the Commissioner of Insurance as provided for pursuant 



3 (... continued) 

the licensed Liberian branch and business of CIGNA WW, is acting in his capacity as an 
independent officeholder and as the principal regulator of insurance companies"). 

4 Sesay has sought to substitute himself for Senesie in this action. See Suggestion to 
Substitute Name of Resp. (Sept. 22, 2010), Dkt. No. 217. CWW has taken the position that the 
action should continue against the office of the receiver — now filled by Sesay — and against 
Senesie in his personal capacity. CWW has additionally stated that it reserves the right to seek 
relief against Sesay in his personal capacity. See Def's Mem. in Response to the Court's Aug. 
19, 201 1 Order at 2 n.l (Sept. 2, 201 1), Dkt. No. 275. When Sesay moved to substitute himself 
for Senesie, he noted his intent to continue to pursue the Cayman Islands action. See Suggestion 
to Substitute Name of Resp. at 2 n.l (Sept. 22, 2010), Dkt. No. 217. 
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to [Section] 5.13 of the Liberian Insurance Law, ... the appointment of the Commissioner of 
Insurance as a Receiver of the Liberian branch of an alien insurer is an appointment of that Receiver 
in his or her capacity as Commissioner of Insurance." Order, In re the Liberian Branch of CIGNA 
Worldwide Ins. Co. , Liber. Civ. Law Ct, 6th Jud. Cir. (Feb. 16, 2010), Ex. A to Suggestion to 
Substitute Name of Resp. (Sept. 22, 2010), Dkt. No. 217-1. 

On June 1 , 20 1 0, the Supreme Court decided Samantar v. Yousuf , holding that the FSIA does 
not govern a foreign official's claim of immunity. 130 S. Ct. 2278, 2292 (2010). Addressing 
Senesie and Lohman's appeal in the wake of Samantar , the Third Circuit held that Samantar 
foreclosed their FSIA argument, vacated this Court's January 12, 2009 order, and remanded to allow 
this Court to consider the effects of Samantar in the first instance. 5 See Abi Jaoudi & Azar Trading 
Corp. v. CIGNA Worldwide Ins. Co. , 391 F. App'x 173 (3d Cir. Aug. 20, 2010). To guide the 
proceedings on remand, the Third Circuit outlined the three possible alternative paths to individual 
immunity suggested by the Supreme Court in Samantar . Of most direct relevance here, the Third 
Circuit noted that, "notwithstanding [that] individual immunity under the FIS A [is] now foreclosed 
by Samantar , foreign officials may still seek common-law immunity." Id at 178. The Third Circuit 
further observed that Samantar "recognized the key role that the Executive Branch of our 
Government has traditionally played in the foreign sovereign immunity context" and noted that "a 
remand w[ill] permit the Executive Branch to offer its views (if any) on the appellants' immunity 
in the present case." Id. at 1 79. Next, the Third Circuit noted that the Samantar Court had explained 
that if the foreign state was a required party but was immune under the FSIA, then the district court 

5 The Third Circuit declined to exercise pendent appellate jurisdiction over Senesie and 
Lohman's challenge to this Court's personal jurisdiction ruling. See Abi Jaoudi & Azar Trading 
Corp. v. CIGNA Worldwide Ins. Co. , 391 F. App'x 173, 181 (3d Cir. Aug. 20, 2010). 
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might be obliged to dismiss the suit, including the claim against the individual officer. See id (citing 
Samantar , 130 S. Ct. at 2292). Finally, the Third Circuit quoted Samantar 's observation that '"it may 
be the case that some actions against an official in his official capacity should be treated as actions 
against the foreign state itself, as the state is the real party in interest.'" Id (quoting Samantar , 130 
S. Ct. at 2292). 

On remand, the Respondents notified the Court that they had applied to the Department of 
State for an immunity determination, 6 and the Court ordered "that the Department of State is 
requested to provide a response, if any, to [the] application, or to inform the Court if it requires 
additional time to consider that application, on or before January 21, 201 1." Order at 2 (Nov. 17, 
2010), Dkt. No. 229. In response to that Order, the United States filed a notice informing the Court 
that the United States was "not in a position in this case to determine whether to submit its views 
on any issues, such as Respondents' immunity" until the Court had made a threshold determination 
as to whether the Republic of Liberia was the real party in interest. Notice by the United States at 
1-2 (Jan. 21, 201 1), Dkt. No. 230. Subsequent to the filing of the United States 's January 21, 201 1 
Notice, the parties have agreed that Liberia is not the real party in interest. See, e.g. , Resps.'s Opp. 
to Def's Mot. to Compel Disc, at 2 (Mar. 2, 201 1), Dkt. No. 232 ("Respondents agree [with CWW] 
that Liberia is not the real party in interest . . . ."). The Republic of Liberia has also confirmed that 
it is not the real party in interest. See Note Verbale from the Embassy of the Republic of Liberia to 
the U.S. Dep't of State (Mar. 2, 201 1), Ex. A to Letter from Foday Sesay to the Court (June 9, 201 1), 
Dkt. No. 252. 



6 The Republic of Liberia has also submitted multiple diplomatic notes to the Department 
of State requesting a finding that Respondents are immune from this contempt action. 
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In addition, in a filing dated May 20, 2011, Sesay agreed to abandon the portion of the 
Cayman Islands action that sought indemnification from ACE for AJA's Liberian judgment. 
Resps.'s Mot. to Declare Disc. Requests Moot (May 20, 201 1), Dkt. No. 241. Sesay subsequently 
represented to the Court that he had "been directed by the Republic of Liberia not to attorn to the 
jurisdiction of this Honorable Court." Letter from Foday Sesay to the Court (June 9, 20 1 1), Dkt. No. 
252. 7 By order dated August 18, 201 1, the Liberian court approved and ratified Sesay's decision to 
amend the pleadings in the Cayman Islands action to reduce the amount sought in that 
indemnification suit by the value of AJA's Liberian judgment. The Liberian court similarly amended 
its earlier order fixing the liabilities of the estate. The Liberian court also approved and ratified 
Sesay's decision not to participate further in the contempt action, noting that Sesay's actions in this 
regard "were directed and instructed by the Government of the Republic of Liberia in response to 
threat of an order of contempt . . . under circumstances where such action was considered by the 
Republic of Liberia to be incompatible with the internationally recognized principle of sovereign 
immunity of officials of a foreign government and where there does not [ajppear to be a basis for the 
[U.S.] District Court to take personal jurisdiction." Order, In re Liberian Branch of CIGNA 
Worldwide Ins. Co. , Liber. Civ. Law Ct, 6th Jud. Cir. (Aug. 18, 2011), Ex. 1 to Resp. Lohman's 
Notice of Apostilled Liber. Ct. Order (Oct. 20, 201 1), Dkt. No. 288. 

On September 19, 201 1, the United States filed aNotice of Potential Participation informing 

7 In support of this representation, Sesay's June 9, 201 1 filing attached a note verbale 
from the Republic of Liberia, in which it states its intent to "instruct its representatives to resist 
any attempt on the part of the District Court to exercise sovereignty over the Respondents until a 
final determination regarding sovereign immunity has been made." See Note Verbale from the 
Embassy of the Republic of Liberia to the U.S. Dep't of State (Mar. 2, 201 1), Ex. A to Letter 
from Foday Sesay to the Court (June 9, 201 1), Dkt. No. 252. 
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the Court that "[b]ecause of the manner in which the litigation has . . . developed, it does not appear 
that the Court will have occasion to rule on the real party in interest issue." Notice of Potential 
Participation by the United States at 2 (Sept. 19, 201 1), Dkt. No. 281. The United States further 
stated that it believed "that it will likely be able to make a final determination on Respondents' 
pending application regarding immunity within 30 days from today." When that 30 day period 
expired on October 1 9, 20 1 1 , the United States had not completed its consideration of the matter and 
therefore filed a third notice with the Court stating that "the United States now expects to be able to 
communicate its views, if any, by December 5, 201 1 ." Notice by the United States (Oct. 19, 201 1), 
Dkt. No. 287. 

The Foreign Official Immunity Doctrine and the Principles that Should Guide the 

Determination in this Case 

The Executive Branch's authority to determine the immunity of foreign officials from suit 
in U.S. courts is rooted in the general doctrine of foreign sovereign immunity, enunciated in The 
Schooner Exchange v. McFaddon , 1 1 U.S. (7 Cranch) 116 (1812). See Samantar , 130 S. Ct. at 2284. 
There, the Supreme Court held that, under the law and practice of nations, a foreign sovereign is 
generally immune from jurisdiction in the territory of another sovereign. Id at 145-46; see Republic 
of Austria v. Altmann , 541 U.S. 677, 688 (2004). To determine whether a foreign sovereign is 
immune from jurisdiction in any particular case, "Chief Justice Marshall introduced the practice 
since followed in the federal courts" of deferring to Executive Branch suggestions of immunity. 
Republic of Mexico v. Hoffman , 324 U.S. 30, 34 (1945). 

Thus, until the enactment of the FSIA in 1976, courts routinely "surrendered" jurisdiction 
over suits against foreign sovereigns "on recognition, allowance and certification of the asserted 
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immunity by the political branch of the government charged with the conduct of foreign affairs when 
its certification to that effect is presented to the court by the Attorney General." Hoffman , 324 U.S. 
at 34; see Samantar , 130 S. Ct. at 2284; Ex parte Peru , 318 U.S. 578, 587-89 (1943). The Supreme 
Court made clear that "[i]t is . . . not for the courts to deny an immunity which our government has 
seen fit to allow, or to allow an immunity on new grounds which the government has not seen fit to 
recognize." Hoffman , 324 U.S. at 35. In instances where the Executive Branch did not provide its 
views, "a district court 'had authority to decide for itself whether all the requisites for such immunity 
existed.'" Samantar , 130 S. Ct. at 2284 (quoting Ex parte Peru , 318 U.S. at 587). Even in such 
cases, however, "a district court inquired 'whether the ground of immunity is one which it is the 
established policy of the [State Department] to recognize. "' Id (quoting Hoffman , 324 U.S. at 36). 

This deferential judicial posture was not merely discretionary, but was rooted in the 
separation of powers. Under the Constitution, the Executive is "the guiding organ in the conduct of 
our foreign affairs." Ludecke v. Watkins , 335 U.S. 160, 173(1948). Given the Executive Branch's 
leading foreign-policy role, it was "an accepted rule of substantive law governing the exercise of the 
jurisdiction of the courts that they accept and follow the executive determination" on questions of 
foreign sovereign immunity. Hoffman , 324 U.S. at 36; see also Spacil v. Crowe , 489 F.2d 614, 618 
(5th Cir. 1974) ("[W]e are analyzing here the proper allocation of functions of the branches of 
government in the constitutional scheme of the United States. We are not analyzing the proper scope 
of sovereign immunity under international law."). 

When Congress enacted the FSIA, it transferred from the Executive Branch to the courts the 
responsibility to make immunity determinations in suits against foreign states. See Verlinden B.V. 
v. Cent. Bank of Nigeria , 461 U.S. 480, 488-89 (1983). As recently confirmed by the Supreme 
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Court in Samantar , however, Congress left intact the process under the common law for determining 
the immunity of foreign officials. See Samantar , 130 S. Ct. at 2292 ("Although Congress clearly 
intended to supersede the common-law regime for claims against foreign states, we find nothing in 
the statute's origin or aims to indicate that Congress similarly wanted to codify the law of foreign 
official immunity."). In so concluding, the Court found "no reason to believe that Congress saw as 
a problem, or wanted to eliminate, the State Department's role in determinations regarding individual 
official immunity." Id at 2291 . Thus, the Executive Branch continues to play the primary role in 
determining the immunity of foreign officials as an aspect of the President's responsibility for the 
conduct of foreign relations and recognition of foreign governments. Accordingly, courts today must 
continue to defer to Executive determinations of foreign official immunity, just as they deferred to 
determinations of foreign state immunity before the enactment of the FSIA. 

In assessing immunity, the Department of State takes into account the relevant principles of 
international law, as well as the United States 's foreign policy interests. In particular, current and 
former officials of a foreign state generally enjoy immunity for acts undertaken in their official 
capacities. See, e.g. , Arrest Warrant of 1 1 Apr. 2000 (Dem. Rep. Congo v. Belgium) , 2002 I.C.J. 
3, If 61 (Feb. 14) (Merits). The immunity protecting foreign officials for their official acts ultimately 
belongs to the sovereign rather than the official. See id As a result, the Department of State takes 
into account the views of a foreign state as to the immunity of its own officials, including whether 
a foreign state understands its officials to have acted in an official capacity, when determining a 
foreign official's entitlement to immunity. However, the views of the foreign state on whether an 
act was taken in an official capacity are not dispositive. Another consideration relevant to the 
immunity determination is whether the law of the foreign state treats the act at issue as one taken in 
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an official capacity. 

In light of these principles and the particular facts of this case, the Department of State has 
concluded that Respondents Senesie and Sesay are immune from this contempt action to the extent 
the Court finds that the acts for which CIGNA seeks to hold them in contempt — namely, recognizing 
AJA's proof of claim based upon its Liberian judgment and initiating and continuing the indemnity 
suit in the Cayman Islands against ACE — were, under Liberian law, acts taken by Senesie and Sesay 
in their official capacities as Insurance Commissioners for the Republic of Liberia. See Letter from 
Harold Hongju Koh to the Honorable Tony West at 3, dated December 5, 201 1 (attached as Ex. 1). 
Conversely, to the extent the Court finds that either or both of these acts were, under Liberian law, 
taken by Senesie and Sesay solely in their capacities as representatives of the estate and thus outside 
of their official capacities, the Department of State concludes that they are not immune from this 
contempt action with respect to such acts. Id The Department of State recognizes that Liberian law 
may treat acts taken in the Insurance Commissioner's capacity as representative of the estate as acts 
taken in his official capacity, in which event he would not be acting solely in his capacity as 
representative of the estate. Id 

Although, based on the current record, the United States is declining to take a position on 
whether, under Liberian law, the acts at issue were taken within Senesie's and Sesay's official 
capacities, leaving that determination to the Court, the United States does note there is at least some 
evidence in the current record bearing on this question. 

With respect to Respondent Lohman, the conduct that is the basis of the contempt motion 
against him includes actions he took while representing AJA and actions he took as counsel for 
Senesie when Senesie was acting as the court-appointed receiver of CWW's Liberian branch. See 
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id. The Department of State has concluded that Lohman is not entitled to immunity for actions he 
took while representing AJA. Id The Department of State has further concluded that, to the extent 
the claims against Lohman arise from his conduct on behalf of Senesie, any immunity to which 
Lohman is entitled derives from and cannot exceed the immunity to which Senesie is entitled for 
such acts as were taken in his official capacity. Id. at 3-4. 

Conclusion 

For the foregoing reasons, the United States suggests that Respondents Senesie and Sesay 
are immune from suit to the extent the Court finds that, under Liberian law, they acted in their 
official capacities when they took the acts that are the basis for Defendant's contempt motion against 
them. Conversely, Senesie and Sesay are not entitled to immunity to the extent the Court finds that, 
under Liberian law, these acts were taken solely in their capacities as representatives of the estate 
and thus outside of their official capacities. To the extent the claims against Respondent Samuel 
Lohman arise from his conduct on behalf of Senesie when Senesie was acting as a court-appointed 
receiver, any immunity to which Lohman is entitled derives from and cannot exceed the immunity 
to which Senesie is entitled for such acts as were taken in his official capacity. 8 



8 The United States notes that there remain difficult threshold jurisdictional issues that the 
Court may still need to resolve. By order dated January 12, 2009, the Court rejected 
Respondents' argument that it lacks personal jurisdiction over them for the purposes of this 
contempt proceeding. See Abi Jaoudi & Azar Trading Corp. v. CIGNA Worldwide Ins. Co. , No. 
2:91cv6785, 2009 WL 80293, at *1 (E.D. Pa. Jan. 12, 2009). The Third Circuit declined to 
exercise pendent appellate jurisdiction over this ruling, vacated the order containing the ruling, 
and remanded to allow this Court to consider the effects of Samantar in the first instance. See 
Abi Jaoudi & Azar Trading Corp. v. CIGNA Worldwide Ins. Co. , 391 F. App'x 173, 181 (3d Cir. 
Aug. 20, 2010). Moreover, this case may also implicate the principle of comity. See generally 
Republic of Phillipines v. Westinghouse Elec. Corp. , 43 F.3d 65 (3d Cir. 1994). Should the 
Court determine to resolve the personal jurisdiction issue or address comity, the United States 
would consider whether it has an interest in providing its views on those questions. Should the 

(continued...) 
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8 (... continued) 

Court decide that it lacks personal jurisdiction over the Respondents or that comity requires 
dismissal, the Court would not need to address the immunity issues discussed above. 
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